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I. INTRODUCTION

Dams have served as important instruments throughout the history
of western water development. In 1902, the Reclamation Act ("Act")
created the Bureau of Reclamation ("Bureau") to ensure water
resource development in the West. The Act authorized the Bureau to
administer dam and water projects in the seventeen designated
reclamation states west of the 100th meridian.' From 1902 until the
197 0s, the Bureau built dams and other western water projects at a
frantic pace. Following World War II, however, its influence waned as
public opposition to dam construction increased 2 Further, some
demanded destruction of already existing water projects.3 This paper
Magna cum laude, Gonzaga University School of Law. Admitted to practice law
in the state of Colorado. Special thanks to Amy K Kelley, professor of Water Law at
Gonzaga University School of Law.
1. The sixteen original Reclamation States are: Arizona, California, Colorado,
Idaho, Kansas, Montana, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma,
Oregon, South Dakota, Utah, Washington, and Wyoming. Reclamation Act of 1902,
ch. 1093, 32 Stat. 388, (codified as amended at 43 U.S.C. §§ 371-616 (1994)
(establishing reclamation fund from public land receipts); see also Act ofJune 12, 1906,

ch. 3288, 34 Stat. 259 (1907) (extending irrigation Act to the state of Texas, thus
becoming the seventeenth reclamation state).
2. See generally Peter A. A. Berle, The Audubon View: The PlatteImperative, AUDUBON,
May 1989; Brent Blackwelder, Dams: A Change of Course, NAT'L PARKS, July-Aug. 1984, at
8; Timothy Egan, Great Dam: Life Saver, Or a Big Boondoggle!, N.Y. TIMEs, June 9, 1996,
at 22; Joan Hamilton, Tough Talk From the Feds, SIERRA, Jan.-Feb. 1994, at 36; Michael
Satchell, The Last Water Fight, A Dam that Won't Die Shows Power of Pork, U.S. NEWS, Oct.

23, 1995, at 50.
3. See generally Robert S. Devine, The Trouble with Dams, ATLANc MONTHLY, Aug.
1995, at 64; Patrick Joseph, The Battle of the Dams, SMITHSONIAN, Nov. 1998, at 48; Ed
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proposes that this dramatic change in the public perception of dams is
primarily due to an evolution in political ideology, reflected in a
commensurate change in the law. As the dominant American theory
moved from liberalism to progressivism to post-materialism, natural
resource laws and public opinion towards dams changed accordingly.
Before considering their influence on the public's attitudes toward
dams, a brief explanation of these political theories and their
application to the evolution of law and public perception is in order.
First, under liberalism, the market champions individual rights, thus
state development is a result of individual economic pursuits.
Consequently, liberal society created the prior appropriation doctrine,
allowing water diversion necessary to develop the arid lands of the
American West.
Second, pro~ressivism supports governmental protection of
individual rights.
One could construe legislative actions such as
passage of the Act and creation of the Bureau as actions of a
progressive government because they supported water development
intended to safeguard individual rights by providing water to the
6
masses.
Third, post-materialism emphasizes individual self-fulfillment
rather than accumulation of material goods.7 Because one places
emphasis on individual self-fulfillment, one no longer considers nature
as a commodity appropriated and exploited for capitalistic gains.
Rather, post-material lifestyles emphasize the need for an environment
free from human manipulation.
The proliferation of numerous federal environmental protection
statutes in the late 1960s and early 1970s evidence a shift in public
perception of natural resources. Additionally, minimum stream flow
appropriation legislation supports the assertion that the public no
longer strictly construes water as a consumptive commodity applied to
a beneficial use. The evolution of political opinion from liberalism to
progressivism to post-materialism may explain the growth of the
American public's disenchantment with dams.

Marston, Dams & Democracy: Drain Debate Exhilarating,DENV. POST, Dec. 21, 1997, at
1G; Alexandra Ravinet, Rivers Get Over the Dam, CHRISTIAN SCI. MONITOR, July 8, 1999,
at 14; Paul VanDevelder, Clinton, Salmon and the Dams: the Politics of Denial, SEATTLE
TIMES, July 24, 2000, at B1.
4. MATTHEW ALAN CAHN, ENVIRONMENTAL DECEPTIONS: THE TENSION BETWEEN
LIBERALISM AND ENVIRONMENTAL POLICYMAKING IN THE UNITED STATES 1 (1995).
5. ROBERT C. PAEHLKE, ENVIRONMENTALISM AND THE FUTURE OF PROGRESSIVE
POLITICs 185 (1989).
6. MARC REISNER, CADILLAC DESERT: THE AMERICAN WEST AND ITS DISAPPEARING
WATER 111 (1993).

7.

PAEHLKE, supra note 5, at 173.
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II. RIPARIANISM AND THE EVOLUTION TOWARD PRIOR
APPROPRIATION
In order to understand changing public attitudes toward dams in
the twentieth century, it is important to understand the evolution of
water law. Originally, the English common law doctrine of riparianism
dominated water law.8 The riparian doctrine stems from the early
English concept of "the commons. " 9 In 1066, the Normans conquered
England, and William the Conqueror declared himself "the fee owner
of all lands in England." ° William deeded portions of land to highranking nobility loyal to his cause, insuring his control over the entire
country."
Subsequently, the high-ranking nobles conveyed these
grants of land to their lower-ranking counterparts. While this system
of land ownership allowed for the Crown's presence throughout the
country, these conveyances privatized much of England's land and
0
stifled non-nobles' ability to develop land."
The Crown adopted the Magna Carta in 1215, in part to combat
the total privatization of land. 4 Although the Magna Carta did not
specifically grant public rights in resources, it did "curb the Crown's
infringement of property rights by establishing the principle that the
Crown was subject to the people."' Furthermore, it protected "specific
,,16
public interests in watercourses.
As a result, the Magna Carta
prevented the Crown from restricting public use of English waterways,
recognizing "common or public rights." 7
Out of the notion of the commons arose the law of riparianism."8
Early legal scholars viewed water as "common property by 'natural
right." A riparian owner-any person who owned land adjacent to a
watercourse-could use water without interference from another.
Thus, riparian rights were incident to land ownership.20 However,
riparianism received little legal scrutiny due to England's sparse and

8. DONALD WORSTER, RIVERS OF EMPIRE: WATER, ARIDITY AND THE GROWTH OF THE
AMERICAN WEST 88-89 (1985).
9. Lynda L. Butler, The Commons Concept: An Historical Concept With Modern
Relevance, 23 WM. & MARYL. REV. 835, 840 (1981).

10.
11.
12.
13.
14.
15.
16.
17.

Id. at 854.
Id.
Id.
Id.
Butler, supra note 9, at 856.
Id. at 856-57.
Id. at 857.
Id. at 858.

18.

See generally T.E. Lauer, The Common Law Background of the RiparianDoctrine, 28

Mo. L. REv. 60 (1963) (tracing the roots of riparianism from William the Conqueror
to American riparian doctrine adoption).
19. Id. at 66.
20. Id. at 67-69; DAVID H. GETCHES, WATER LAW IN A NUTSHELL 16 (3d ed. 1997)
[hereinafter WATER LAw] ("Prior to the eighteenth century, most water cases involved
rights of navigation and fishing.").
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agrarian population, 2' as well as the fact that normal consumptive uses
seldom interfered with each other.22 This lack of conflict allowed
riparianism to develop gradually in the English courts from the time of
William the Conqueror until 1785."
The year 1785 saw the beginning of the Industrial Revolution's
effects on English water law.2 ' The riparian doctrine changed
significantly because of increased domestic and industrial
consumption. 2 In order to sustain industrial expansion, more water
was required to power existing mills and support new development.
Increased water demands created a situation where upstream riparian
owners received water in usable quantities but downstream users did
not.
While the English courts struggled to create a rule that balanced
26
the needs of industry with the common rights of riparian owners,26
American courts developed the concept of reasonable use.
Reasonable use principles assert that "each riparian proprietor has a
privilege to make a reasonable use of water for any purpose, provided28
that his use does not cause harm to the reasonable uses of others.,"
Accordingly, industry could use water provided that it did not interfere
with rights of other riparian owners. Furthermore, since riparianism
developed in the non-arid regions of the United States, the doctrine
prohibited diversion of water from its natural channel to benefit nonriparian land:
The supply of man's artificial wants is not essential to his existence;
it is not indispensable; he could live if water was not employed in
irrigating lands, or in propelling his machinery.
In countries
differently situated from ours, with a hot and arid climate water

21. Lauer, supra note 18, at 68; WATER LAW, supra note 20, at 16.
22. Lauer, supra note 18, at 63-98 (examining the development of riparianism in
the English common law from 1066 to 1785).
23. Lauer, supra note 18, at 99.
24. Id. at 99; see also RESTATEMENT (SECOND) OF TORTS § 849 Introductory Note on
the Nature of Riparian Rights and Legal Theories for Determination of the Rights
(1977) [hereinafter RESTATEMENT].
25. RESTATEMENT, supranote 24, § 849.
26. Ultimately, English courts adopted the American doctrine of "reasonable use."
Yet, such adoption took time. English courts initially applied the riparian doctrine of
"ancient use." Under this doctrine, riparian owners who established use were entitled
to such use prior to others. By the 1700s, the "prior use" doctrine replaced ancient
use. Prior use doctrine provided that a riparian owner shall not use water if he would
"...deprive a prior user of water. This principle protected earlier mills from
interference with their water supplies by newer mills." Later, in the 1820s, the "natural
flow" theory replaced the prior use doctrine. All riparian owners, regardless of
seniority, were entitled to use water provided such use did not "diminish the quantity
of water otherwise flowing to proprietors lower on the stream." Within twenty to thirty
years, English courts abandoned natural flow theory in favor of the American doctrine
of reasonable use. WATER LAW, supranote 20, at 17-18.
27. RESTATEMENT, supra note 24, § 849, at 209; Lauer, supra note 18, at 107; see also
T.E. Lauer, Reflections on Riparianism, 35 MO. L. REv. 1, 3 (1970) ("Riparianism is
reasonable use.").
28. RESTATEMENT, supra note 24, § 849, at 208-11.
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doubtless is absolutely indispensable to the cultivation of the soil, and
in them, water for irrigation would be a natural want. Here it might
increase the products of the soil, but it is by no means essential, and
cannot therefore be considered a natural want of man.29

As a result, riparianism promoted equity among users by treating
water as a communal good, to be consumed only in quantities that did
not interfere with rights of other riparian owners. Thus, the riparian
system was well suited for non-arid lands."°
III. PRIOR APPROPRIATION AND THE RISE OF THE LIBERAL
STATE
The riparian doctrine proved difficult to implement in the
American West, as the vast majority of land does not border on natural
waterways."1 In order to maximize the potential of the land and allow
for western development, water users had to divert water out of its
natural channel.
The final expansion of our Nation in the 19th century into the
arid lands beyond the hundredth meridian of longitude, which had
been shown on early maps as the "Great American Desert," brought
the participants in that expansion face to face with the necessity for
irrigation in a way that no previous territorial expansion had.
Because riparianism prohibited diversion from the natural stream,
water users were forced to develop a legal system allowing for such
diversion in order to irrigate non-riparian land. This served as the
impetus behind the prior appropriation doctrine."3
Although the concept of diverting water from its natural course in
the West is as old as its native inhabitants,34 the doctrine of prior
29. Evans v. Merriweather, 4 Il1. (3 Scam.) 492, 495 (1842).
30. Lauer, supra note 27, at 5 ("Fundamentally, the right is to the flow of water.
Since the earliest decisions it has been held that the riparian proprietor has no
ownership of the corpus of the water in the stream."); see DONALD J. PISANI, WATER,
LAND, AND LAW IN THE WEST: THE Limrrs Or PUBLIC POuCv, 1850-1920, at 1 (1996)
(stating that riparian rights "were 'correlative' rather than absolute.... Riparian
owners could ... not so diminish the flow or quality of water as to injure downstream
users.").
31. Christine A. Klein, The Constitutional Mythology of Western Water Law, 14 VA.
ENVTL. L.J. 343, 345 (1995) ("The western states emphatically rejected riparianism.
The passion accompanying this rejection can hardly be over-emphasized. Early courts
believed that any lingering traces of riparianism threatened the civilization of the
western United States.").
32. California v. United States, 438 U.S. 645, 648 (1978); see also J. W. POWELL,
LANDS OF THE ARID REGION OF THE UNITED STATES 40 (2d ed. 1879) ("[T]he lands [of

the West] have no value without water.").
33. In order to demonstrate a prior appropriation right, the user must have a
priority to use the water over other users, must divert the water from its natural course,
and must beneficially use the water. See GEORGE A. GOULD & DOUGLAS L. GRANT, CASES
AND MATERIALS ON WATER LAW 24 (5th ed. 1995) [hereinafter GOULD AND GRANT].
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appropriation evolved primarily during the California gold rush.35
Gold mining was a water intensive venture; 36 miners used water to filter
lighter sediment away from the heavier gold particles. 37 Thus, water
was absolutely necessary to mine gold.3 As more people migrated
from the east in hopes of discovering gold in the California mountains,
the best claims were those that bordered natural waterways. 9 As a
result, only a limited number of claims were able to locate on natural
waterways." Based on this reality, "[t]he miners.., developed their
own water laws before any state or federal court or legislature spoke"
on the issue. 4' Time dictated a water user's ability to use water in
accordance with the general parameter of the mining rule.42 Whoever
was first to put the water to beneficial use was entitled to use that water
over all 1others
who subsequently arrived, regardless of point of
3
diversion. Hence, the mining rule simply stated that any person who
was "first in time, [was] first in right.""
In 1855, the informal "first in time, first in right" rule received its
first legal challenge. 3 The dispute asked the California Supreme
Court to consider whether a canal owner who supplied water to miners
with claims that did not border natural waterways could legally divert
34.
And the Mexican law, as well as the law of Indian tillers of the soil, who
preceded the Spaniards here, as it may be gathered from the ruins of their
irrigation systems, did but recognize the law of things as they are, declaring
that such must of necessity be the use of the waters of streams in this arid
region.
Hagerman Irrigation Co. v. McMurry, 113 P. 823, 825 (N.M. 1911); Michael Parfit,
When Humans Harness Nature's Forces, NAT'L GEOGRAPHIC MAG. SPECIAL ED., Nov. 1993,
56, 57 ("The Hohokam devised the first irrigation systems in what is now the United
States, using stone and wood tools to dig canals from the Salt and Gila Rivers as early
as A.D. 300. Mats woven of brush, strategically placed, helped direct the water flow to
cornfields.").
35. CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN: LAND, WATER, AND THE
FUTURE OF THE WEST 232 (1992); see WATER IN THE WEST: A HIGH COUNTRY NEWS
READER 16-27 (Char Miller ed., 2000) (satirical look at the law of prior appropriation).
But see
[T]he afternoon of July 23, 1847, was the true date of the beginning of
modern irrigation. It was on that afternoon that the first band of Mormon
pioneers built a small dam across City Creek near the present site of the
Mormon Temple and diverted sufficient water to saturate some five acres of
exceedingly dry land. Before the day was over they had planted potatoes to
preserve the seed.
California v. United States, 438 U.S. 645, 648-49 (1978); GOULD AND GRANT, supranote
33, at 18 ("Seeds of prior appropriation have also been found in the Mormon
settlement of Utah in 1847, six months before the discovery of gold in California.").
36. WILKINSON, supra note 35, at 231.
37. Id.
38. Id.
39. Id.
40. Id.
41. WILKINSON, supra note 35, at 232.
42. Id.
43. Id.
44. Id.
45. Irwin v. Phillips, 5 Cal. 140 (1855).
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water from its natural course.46 The court declared that "[c] ourts are
bound to take notice of the political and social condition of the
country in which they judicially rule." 7 Based on this statement, the
court examined the social treatment of water in the state of
California.
Reviewing the role of mining in California, the court noted that
the government "heartily encouraged [mining] by the expressed
legislative policy of [the government]. 9 The court declared that
miners had not only developed the land for mineral extraction, but
also had developed their own rule governing water use. 50 It held that
miners could divert water from its natural course based on the mining
industry's need to use water away from its source:
[H]owever much the policy of the State, as indicated by her
legislation, has conferred the privilege to work the mines, it has
equally conferred the right to divert the streams from their natural
channels, and as these two rights stand upon an equal footing, when
they conflict, they must be decided by the fact of priority, upon the
maxim of equity, qui priorest in tempore, potiorest injure.

In the landmark case, Coffin v. Left Hand Ditch Co.,52 the Colorado
Supreme Court recognized the basic rule the California Supreme
Court had developed. In 1879, the St. Vrain Creek ran so low that it
could not meet all of the irrigation demands in the area. 3 Despite the
fact that Left Hand Ditch Company ("Left Hand"), a non-riparian, had
senior rights for irrigation purposes, Coffin, a junior riparian land
owner, tore out Left Hand's upstream diversion dam to get more
water. 4
Left Hand brought suit against Coffin for trespass.
Additionally, Left Hand sought injunctive relief to prevent further
damage to its diversion dam. Coffin argued that a non-riparian
use
56
was unlawful even though Left Hand put the water to use first.
The Colorado Supreme Court examined Colorado's water laws as
well as the function of water in an arid climate. First, the court noted
46. Id. at 145.
47. Id. at 146.
48. Id.
49. Id.
50. Irwin, 5 Cal. at 146-47.
51. Id. at 147 (translation: he who is first in time is first in right).
52. Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1882). While Colorado follows a
pure form of prior appropriation, California applies a hybrid approach to water law.
Originally, California followed the law of riparianism as court decisions issued prior to
Irwin demonstrate. However, after the court's decision in Irwin, California "converted
to a system of [prior] appropriation while preserving existing riparian rights." WATER
LAW, supra note 20, at 7; see also Lux v. Haggin, 10 P. 674 (Cal. 1886) (describing
California's hybrid system).
53. Coffin, 6 Colo. at 444.
54. Id.
55. Id.
56. 1 at 449.
57. Id. at 446.
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that Colorado had never recognized riparianism as a rule of law."
Rather, Colorado followed the doctrine of prior appropriation 59 "from
the date of the
earliest appropriations of water within the boundaries
6
of the state."
Next, the court examined the policy behind recognition of prior
appropriation as the rule of law in Colorado: 6 " [i] t has always been the
policy of the national, as well as the territorial and state governments,
to encourage the diversion and use of water in this country for
agriculture. 6 1 Moreover, to "[d]eny the doctrine of priority or
superiority of right by priority of appropriation" would contradict the
federal and state governments' express policies promoting water
diversion. 63 Accordingly, the court concluded "that the common law
doctrine giving the riparian owner a right to the flow of water in its
natural channel. .. is inapplicable to Colorado., 64 In line with its
holding, the court determined that there was no merit to Coffin's
riparian claim. 65 Prior appropriation was the only rule of law
governing water in the state of Colorado.6
Following the Colorado Supreme Court's announcement in Coffin,
the vast majority of western states "extinguished riparian rights to the
use of water and adopted the 'Colorado doctrine'." While westerners
58. Coffin, 6 Colo.at 446.
59. Id.
60. Id.
61. Id. at 446-47.
62. Id. at 446.
63. Coffin, 6 Colo. at 446. The Mining Act of 1866 and the Desert Lands Act of
1877 manifest the express policy of which the court speaks. 43 U.S.C. §§ 321, 661
(1994). According to the United States Supreme Court in California Oregon Power Co.
v. BeaverPortland Cement Co.
[T]he effect of these acts is not limited to rights acquired before 1866. They
reach into the future as well, and approve and confirm the policy of
appropriation for a beneficial use, as recognized by local rules and customs,
and the legislation and judicial decisions of the arid land states, as the test
and measure of private rights in and to the non-navigable waters on the
public domain.
295 U.S. 142, 155 (1935). Since Colorado did not achieve statehood until 1876, the
state was never bound by riparian doctrine, thus acted consistently with federal policy
when it adopted the rule of prior appropriation.
64. Coffin, 6 Colo.at 447.
65. Id. at 446-52.
66. The roots of prior appropriation are even memorialized:
In the state capital building in Denver, Colorado, a room of cathedral-like
proportions has been dedicated to water. There, below the capital's golden
dome, an elaborate mural depicts the central role of water in pushing the
frontier westward and 'reclaiming' the arid landscape.
The mural is
accompanied by the simple words of poet Thomas Hornsby Ferril: 'Here is a
land where life is written in water.' Indeed, water is sacred in the western
United States, regarded with a reverence that approaches religious zeal.
Id. at 452; see Klein, supra note 31, at 343
67. GOULD AND GRANT, supra note 33, at 280 (citing Van Dyke v. Midnight Sun
Mining & Ditch Co., 177 F. 85 (9th Cir. 1910); Clough v. Wing, 17 P. 453 (Ariz. 1888);
Drake v. Earhart, 23 P. 541 (Idaho 1890); Jones v. Adams, 6 P. 442 (Nev. 1885);
Albuquerque Land & Irrigation Co. v. Gutierrez, 61 P. 357 (N.M. 1900); Stowell v.
Johnson, 26 P. 290 (Utah 1891); Moyer v. Preston, 44 P. 845 (Wyo. 1896)).
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did not invent the notion of prior appropriation, the West was the first
area of the country to use water far from the channel of a natural
stream

68

Prior appropriation led to western land development because it
allowed hard working individuals to divert water away from its natural
course to reclaim arid land for development.69 As such, prior
appropriation was a creation of liberal ideology. Liberalism hinges on
two principles: (1) self-interest in the consumer marketplace maintains
individual rights; and (2) individual self-interest drives the state in
search of "increased productivity and profit."70
First, unlike riparianism, prior appropriation placed little interest
on the needs of the community. Rather, prior appropriation was
fundamentally based on self-reliance as it rewarded those individuals
who arrived first in time and put water to beneficial use. "Prior
appropriation reflected the late nineteenth-century assumption that
self-seeking individuals and corporations could best serve economic
development. ...

,,71

Further, prior appropriation placed a great deal

of value on the work ethic of the individual to appropriate water and
reclaim arid land quickly. "The rationale of the prior appropriation
system is to protect the expectations of those who invest in water
diversions from interference by those who enter the picture later."72
Prior appropriation provided incentive to move west and develop the
land-water rights being the reward for hard work.
Second, distinct from the riparian doctrine, prior appropriation
treated water as a "commodity," and thus as a product of liberalism.
One treated water as if it were hard currency." Land was valuable if it
had water rights attached to it and valueless if it did not.75 Thus, land
reclamation drove physical and economic expansion of a western state.
This definition of public good justifies the creation of an infrastructure
which makes such protections possible. 7 ' Applying the concept of
liberalism to the prior appropriation doctrine, water as a commodity
expanded states physically and economically. As a result, community
rights to water became secondary to individuals' rights to appropriate
water. 7
While prior appropriation was instrumental in the initial
development of the West, it was not without faults. "Wherever
adopted, the doctrine of prior appropriation, like its parent, the

68.
69.
70.
71.

PISANI, supra note 30, at 1.
WORSTER, supra note 8, at 89.
CAHN, supra note 4, at 1.

PISANI, supra note 30, at 3.

72. MARc REISNER & SARAH
WESTERN WATER 64 (1990).

BATES, OVERTAPPED OASIS: REFORM OR REVOLUTION FOR

73. PISANI, supra note 30, at 1.
74. POwELL, supra note 32, at 40-41.
75. Id. at 40.
76. See generally PIsANI, supra note 30, at 180-194.
77.

WORSTER, supra note 8, at 96.
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78
economic culture of capitalism, created difficult problems for itself.
For example, the doctrine placed importance on time. As time
progressed, prior appropriation fundamentally disadvantaged settlers
who arrived later in time. 79 The system subjected future settlers to
existing settlers' priority dates, hence penalizing new settlers for
arriving later. Because of this inherent penalty settlers were less likely
to move west, stifling western land development.
Further, prior appropriation encouraged monopolization of
western water. Individuals who arrived later in time had no legal
standing to challenge senior users' water rights. Therefore, the few
settlers who were lucky enough to arrive first controlled most water
rights in the West. To help combat water monopolization, water users
built reservoirs to impound spring runoff for use in the dry summer
months." Originally, western settlers believed that private property
owners were capable of developing water storage. However, lack of
capital among private investors hampered widespread development."
Ultimately, in order to break the cycle of monopolization, the settlers
needed to take additional measures to combat the water monopoly.

IV. THE NATIONAL RECLAMATION ACT OF 1902 AND
PROGRESSIVE IDEOLOGY
The 1900 Census indicated that the West was far from fully
populated. Realizing that the lack of water development was a key
reason for slow population growth, western government was "forced to
admit that in order to sustain their population advance in the face of
an adverse climate, they needed irrigation-and on a big scale, bigger
than anything they had so far tried." As a result, Congress passed the
Reclamation Act of 1902 ("Act")8 4 hoping that western land
development would continue if the United States built large-scale
water projects impounding water for consumptive use.85 According to
President Theodore Roosevelt, "'[I]n the arid region it is water, not
land, which measures production. The western half of the United
States would sustain a population greater than that of our whole
country to-day if the waters that now run to waste were saved and used
for irrigation.'""
78. Id. at 92.
79. PowELL, supra note 32, at 131.

80. Id. at 11.
81. Id.
82. WORSTER, supra note 8, at 131.
83. Id. at 132; see also POWELL, supra note 32, at 11 ("Small streams can be taken out
and distributed by individual enterprise, but co6perative labor or aggregated capital
must be employed in taking out the larger streams.").
84. Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (codified as amended at 43
U.S.C. §§ 371-616 (1994)).
85. 35 CONG. REc. 6728 (daily ed. June 13, 1902) (statement of Rep. Burkett).
86. 35 CONG. REc. 6739 (daily ed. June 13, 1902) (statement of Rep. Reeder)
(citing a message from President Theodore Roosevelt to the United States House of
Representatives).
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The Act set forth a comprehensive scheme for developing water
resources to accomplish its goal of irrigation expansion in the western
United States.87 It applied only to the sixteen identified reclamation
states," with Congress establishing the reclamation fund to build water
storage facilities and irrigation systems.8 9
According to the
Reclamation Fund:
all moneys received from the sale and disposal of public lands in [the
sixteen reclamation states] ... excepting the five per centum of the

proceeds of the sales of public lands in the above States set aside by
aw for educational and other purposes, shall be, and the same are
hereby, reserved, set aside, and appropriated as a special fund in the
Treasury to be known as the "reclamation fund," to be used in the
examination and survey for and the construction and maintenance of
irrigation works for the storage, diversion, and development of waters

for the reclamation of arid and semiarid lands in the said States ....

90

In order to construct the necessary water projects, Congress
created the Reclamation Service, renamed the Bureau of Reclamation
in 1923 ("Bureau").' The Bureau "would withdraw dam and reservoir
sites along with adjacent lands, then sell off the land, complete with
irrigation water, to homesteaders."9 2 Finally, the Act stated that "[t]he
right to the use of water acquired under the provisions of this Act shall
be appurtenant to the land irrigated, and beneficial use shall be the
basis, the measure, and the limit of the right."93
Although Congress' desire to irrigate the West seemed boundless,
the Act did include an important limiting provision. Congress noted
87. See generally Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (codified as
amended at 43 U.S.C. §§ 371-616 (1994)).
88. The sixteen reclamation states were: Arizona, California, Colorado, Idaho,
Kansas, Montana, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon,
South Dakota, Utah, Washington, and Wyoming. Id.; see also WILKINSON, supra note 35,
at 246-47 ("The whole west would participate: sixteen states on or west of the 100th
meridian (Texas was added in 1906) were eligible for reclamation projects.").
89. Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (codified as amended at 43
U.S.C. § 391 (1994)).
90. Id. Despite the federal government's conviction that reclamation could pay for
itself, it has not. It is estimated
that from 1902 to 1986 Bureau of Reclamation irrigation projects cost
taxpayers close to $20 billion in 1986 dollars. [T]he federal irrigation subsidy
for 1989 was about $2.2 billion. Most of this subsidy stems from the
repayment deal enjoyed by irrigators. Their payments for [Bureau of
Reclamation] water are supposed to reimburse the government for the
irrigators' share of the initial capital expenses and for operation-andmaintenance costs. But repayments have been drastically reduced, by
accounting stratagems and by congressional largesse-expressed most vividly
by the fact that irrigators are exempt from paying interest. [O]n average,
[Bureau of Reclamation] irrigators end up paying only 12-15 percent of the
construction costs allocated to irrigation.
Devine, supranote 3, at 68.
91. WORSTER, supranote 8, at 170.
92. WILKINSON, supra note 35, at 247.
93. Reclamation Act of 1902, ch. 1093, 32 Stat. 388, 390 (codified as amended at 43
U.S.C. § 372 (1994)).
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that water project development had the potential to benefit only a rich
minority, rather than the entire population:
[T] he very purpose of this bill is to guard against land monopoly
and to hold this land in small tracts for the people of the entire
country, to give each man only the amount of land that will be
necessary for the support of a family-not more than 80 acres in the
southern part of the arid region and not more than 160 acres in the
northern part, where cultivation is less intensified. Convey this land
to private corporations and doubtless this work would be done, but
we would have fastened upon this country all the evils of land
monopoly which produced the great French revolution which caused
the revolt against church monopoly in South America, and which in
recent times has caused the outbreak of the Filipinos against Spanish
authority.94
As a result, the Act specifically limited reclamation projects to
irrigation of lands settled under the homestead laws95 that did not
exceed 160 acres.9 6
Congress passed the Act to facilitate population growth by
preventing the domination of water resources in the West." It
intended for the Act to subvert water rights monopolization by
financing water projects that impounded the spring runoff for use in
dry months.
Further, the Act prevented land speculation and
monopolization by limiting irrigation benefits to parcels of land no
larger than 160 acres.98 Clearly, Congress intended the Act to benefit
the small agrarian farmer, rather than large agribusiness."
Based on Congress' desire to protect all members of the
population, passage of the Act and creation of the Bureau illustrates
an outgrowth of progressive government. ° Progressivism emphasizes
94. 35 CONG. REc. 6734 (daily ed. June 13, 1902) (statement of Rep, Newlands).
95. Reclamation Act of 1902, ch. 1093, 32 Stat. 388, 389 (codified as amended at 43
U.S.C. § 432 (1994)).
96. Id.; see REISNER, supra note 6, at 115 ("[A] man and a wife could jointly farm 320
acres."). Unfortunately, the federal government's acreage limitation to promote the
yeoman farmer ideal did not prevent land speculation. Rather,
collusion between agribusiness corporations, [the Bureau of] Reclamation
and politicians ensured that the limit was constantly subverted and ignored.
Under the Reclamation Reform Act of 1982, the 160 acre limit was expanded
sixfold, the requirement that the "family" (often in fact a corporation) live on
the irrigated land was abolished, and farmers were allowed to lease unlimited
amounts of federally irrigated land beyond their new 960 acre ownership
limit. One Congressman denounced the Reform Act as a "bald-faced antifamily farm package of direct subsidies to the richest of America's
agribusiness interests."
PATRICK McCuLLY, SILENCED RIVERS: THE ECOLOGY AND POLITICS OF LARGE DAMS

174-75 (1996).
97. See generally 35 CONG. REc. 6722-78 (daily ed. June 13, 1902) (topic of irrigation
of arid lands).
98. Reclamation Act of 1902, ch. 1093, 32 Stat. 388, 389 (codified as amended at 43
U.S.C. § 431 (1994)).
99. WILKINSON, supra note 35, at 247.
100. PISANI, supra note 30, at 195-96, WILKINSON, supra note 35, at 238; WORSTER,
supra note 8, at 161.

WATER LA W REVIEW

Volume 5
V

safeguarding individual rights as a major tenet."' A progressive
government protects individual rights by becoming active in the
common sector.0 Thus, by financing the Bureau of Reclamation, the
federal government sought to ensure individual protection through
water development.'
In order to settle the West, the federal
government needed to construct dams to impound water for the
benefit of the entire population, not just individuals who were
fortunate enough to arrive first in time. °4 Settlement maximization
required increased governmental regulations and a subsidized
infrastructure.'
Therefore, Congress applied progressive policies
6
when passing the Reclamation Act and establishing the Bureau.
The Act and the Bureau also functioned within the liberalism
doctrine. 7
To ensure physical expansion, government enacted
mechanisms that appropriated and impounded water for consumptive
use. Each new dam the Bureau constructed realized greater western
land development. Further, the Act ensured economic growth of the
United States. As population increased in the West, the United States'
economy grew. Thus, development of western resources depended on
increasing the population base. Therefore, Congress employed both
liberal and progressive ideologies when passing the Act and
establishing the Bureau.
V. THE RISE AND FALL OF DAMS IN THE AMERICAN WEST
THROUGH POST-MATERIALISM
Following passage of the Act, the Bureau began constructing water
storage sites throughout the West. From 1902 until the beginning of
the Great Depression, "the Bureau built thirty-six dams and water
projects."'0 0
Federal irrigation led to the issuance of more
homesteading patents than ever before, fulfilling one of the main
purposes of the Act-to promote population growth through water
storage construction.' 0 However, these figures paled in comparison to
the future of federal dam building projects. The Great Depression
invigorated the Bureau's dam building craze throughout the West, the
construction of the Hoover Dam highlighting this trend."'

101.
102.

PAEHLKE, supranote 5, at 185.
Id; see Marc Reisner, The New Water Agenda: Restoration, Deconstruction, and the

Limits to Consensus, 20J. LAND RESOURCES & ENVrL. L. 1, 3 (explaining the Reclamation
Act of 1902, Reisner states "the U.S. government had never played such an intimate
and activist role in domestic affairs.").
103. WORSTER, supra note 8, at 166-67.
104. Id. at 166-69.
105. Id.
106. See REISNER, supra note 6, at 111 ("[H]istorians still ... argue over why [the
Reclamation Act] was passed. To some, it was America's first flirtation with socialism,

an outgrowth of the Populist and Progressive movements of the time.").
107. See id. ("To some, its roots were in Manifest Destiny...").
108. Christine A. Klein, On Dams andDemocracy, 78 OR. L. REv. 641, 667 (1999).
109. WILKINSON, supranote 35, at 240-48.
110.

McCULLY, supra note 96, at 16.
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Following the construction of Hoover Dam, the Bureau engaged in
widespread dam construction for the next three decades."' During
this time, the Bureau was relatively
unfettered in its ability to construct
2
dams throughout the West.1

The astonishing thing... about the whole era-was that people just

went out and built it, built anything, without knowing exactly how to
do it or whether it could even be done. There were no task forces, no
special commissions, no proposed possible preliminary outlines of
conceivable tentative recommendations. Tremendous environmental
impacts, but no environmental impact statements.11

While the Bureau's dominance over western rivers lasted through
the 1970s," 4 American opposition to dams began after World War II. n'
Following the war, the United States experienced its first economic
boom since the 1920s." 6 The Allied victory in World War II had
resulted in a tremendous surge of economic growth." 7
The
population of the West began to shift from rural to urban
environments. As a consequence, most westerners live in large cities
today."8 The general r9
public developed and gained more technology
due to the war effort.' 9 Luxury goods, such as televisions and other
home appliances, were now common in most homes throughout the
United States."'
The swelling economy led to the rise of post-materialism ideology.
"Post-Materialism [is defined] as a greater emphasis on self-expression
and the quality of life. Being becomes more important than having,
quality more important than2 quantity, both in one's own life and in
one's assessments of others."
111. The Bureau of Reclamation built around 228 projects from 1931 to 1960.
While this note focuses on the Bureau of Reclamation's damming of the West, it
should be noted that the Army Corps of Engineers and the Tennessee Valley Authority
were doing much the same thing throughout the rest of the country. The Corps built
hundreds of water projects and the Tennessee Valley Authority "built more dams...
damming virtually every free-flowing segment of the Tennessee River until '[n]o river
in the entire world [had] as much of its course under reservoirs as the Tennessee.'
Together, the federal agencies erected more than one thousand large dams between
1930 and 1980." Klein, supra note 108, at 667; see also REISNER, supra note 102, at 2
("Simply put, the Twentieth Century has been the Hydraulic Century, the Age of
Dams. At least ninety-five percent of the world's significant dams (usually defined as
those more than fifteen meters high) were built [during this time].").
112. See generallyREISNER, supra note 6, at 145-68.
113. Id at 160.
114. Parfit, supra note 34, at 58 ("...the juggernaut was almost unstoppable..
115. SARAH F. BATES, ET AL., SEARCHING OUT THE HEADWATERS: CHANGE AND
REDISCOVERY IN WESTERN WATER POLICY 45 (1993) [hereinafter HEADWATERS].
116. See generally WORLD WAR II AND THE AMERICAN DREAM: How WARTIME BUILDING
CHANGED A NATION (Donald Albrecht ed., 1995) [hereinafter WORLD WAR II].
117. PAEHLKE, supranote 5, at 143.
118. HEADWATERS, supra note 115, at 73.
119. See generallyWORLD WAR II, supra note 116.

120. Id at xx, xxi.
121. PAEHLKE, supranote 5, at 173.
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Since post-materialism emphasizes the self, it can only exist in an
economically secure society, as it is a movement away from capital
"' Economic security also gave many
gains. 22
Americans the opportunity
to leave their urban environment for the wilderness. The post-material
societal response inspired people to seek partial self-fulfillment on the
lakes and rivers throughout the West, This shift began a radical
change in public opinion toward the environment. 2 3 Post-materialism
proved to have a profound effect on the future of dams. Public
support for dams declined as people no longer perceived water as a
commodity to be taken out of its natural state and used for capital
gains.
Following World War II, the American public began to question
the necessity of additional dams.'24 In 1955, the Echo Park project, at
the confluence of the Green and Yampa rivers in Colorado's Dinosaur
National Monument, became the first dam to fall prey to post-material
society. "[Sierra Club President David] Brower and a handful of
conservationists managed to bring about the biggest defeat the western
water lobby had suffered until then: a denial of funds to build Echo
Park Dam." 2 ' Before the end of World War II, dams were a means of
survival, hardly questioned. Indeed, dams were objective symbols of
manifest destiny and America's dominance over nature.'
However,
after World War II, many Americans no longer perceived dams in this
light. Rather, many individuals, now economically secure, learned to
appreciate the environment. Therefore, the defeat at Echo Park
demonstrated the evolution of the American public away from a
subsistence, and towards a post-material lifestyle.
Echo Park marked the first time that the public successfully
challenged a dam in the West on the grounds that it would damage
the environment.'27 Those opposing the dam argued "that the
integrity of a national park was more important than additional
irrigation water."'28 This argument was fundamentally different from
the Bureau's previously unchallenged "total use for greater wealth"
philosophy.'29
Post-material ideology changed this attitude,
emphasizing self-fulfillment rather than material gratification.
Although the environmental movement "would not be full-fledged
until the 1970s," one of the first steps in the process toward an

122. Id. at 169.
123. HEADWATERS, supra note 115, at 44.
124. Id. at 45.
125. REISNER, supranote 6, at 284.
126. Id. at 159.
127. HEADWATERS, supra note 115, at 45. It is likely that the first challenge to the
construction of a dam in the western United States occurred in 1913, when John Muir
openly opposed the construction of the Hetch Hetchy dam in Yosemite National Park
on the grounds that it would destroy the wilderness character of the Park. Muir and
his colleagues lost the fight to stop the construction of Hetch Hetchy. Muir died the
following year. McCULL, supra note 96, at 283.
128. HEADWATERS, supra note 115, at 45.
129. WORSTER, supra note 8, at 272.
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environmentally conscious public was the Echo Park Dam defeat."'
Environmentalism fit well within the philosophical guidelines of postmaterialism.
Instead of an obsession with capital gains,
environmentalism embraced an ideology that often times was
contradictory with liberal society.
Environmentalism ... emphasizes the necessity to forgo some
technological possibilities, even some that are economically
advantageous.
It challenges the business-as-usual outlook of
moderate and progressive regimes. Against interest group liberalism,
environmentalists actively promote moral argument as a part of
political and economic decisions, throwing into question the criteria
by which to measure progress.
Environmentalism often places moral judgment over capital
potential.
Moral judgment then translates into a heightened
awareness of the physical environment. Morality is more concerned
with the means by which one meets economic gains, rather than the
end gains of the market."2 The influence of post-materialism on the
environmental movement is evident as quality of life and selfexpression are ways in which progress is measured. "We are too
technologically able and too ignorant
to forgo anything that seems, in
33
the short-term view, easy to get.'
Economic security enabled individuals to question whether
environmental degradation was necessary for economic growth. In
addition, economically secure individuals were able to devise other
ways • to accomplish
the same goals without harming the
. 134
environment.
In contrast, environmentalism could not compete
with people's material needs in an economically insecure society.
Additionally, individuals intent solely3 on economic success would not
proscribe to environmental ideology.'
Adoption of numerous federal environmental statutes, beginning
in 1969, marked the birth of an environmentally conscious postmaterial society. Congress designed these statutes to promote a
balance between society's need for progress36 and consumption and the
desire to protect the natural environment. 1
130.
131.

HEADWATERS, supra note 115, at 44-45.
PAEHLKE, supra note 5, at 212.

132.
133.

Id.
Id. at 150.

134. Id. at 169.
135. Id. at 7.
136. Endangered Species Act of 1973, 16 U.S.C. § 1531(b) (1994) ("The purposes of
this chapter are to provide a means whereby the ecosystems upon which endangered
species and threatened species depend may be conserved..."); Clean Water Act of
1972, 33 U.S.C. § 1251(a) (1994) ("The objective of this chapter is to restore and
maintain the chemical, physical, and biological integrity of the Nation's waters.");
Clean Air Act, 42 U.S.C. § 7401(b) (1994) ("The purposes of this subchapter are: to
protect and enhance the quality of the Nation's air resources so as to promote the
public health and welfare and the productive capacity of its population.. ."); see
National Environmental Policy Act of 1969, 42 U.S.C. § 4321 (1994) ("The purposes of
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The rise of the post-modern populous has also greatly affected
western water law. Originally, the public viewed prior appropriation as
a tool used to develop the West by diverting and applying all water to a
beneficial use."'7
The doctrine deemed any unused water
consumptively wasted. Government built dams and other means of
water storage, in part, to ensure total water resource development.
Today, this is no longer the case, as many western states have
adopted measures seeking to preserve the natural water flow in rivers
and streams)" Two legal concepts modify the original rule of prior
appropriation in an attempt to preserve natural flow. The first is
instream appropriation, "9which leaves water in its natural watercourse
for benefits such as "recreation, aesthetics, fish and wildlife
maintenance, and general environmental preservation." 4 ' Further, it
accommodates both consumptive and non-consumptive water uses.141
The historical prior appropriation doctrine provided a difficult
hurdle for reclamation states to overcome while drafting legislation
designating instream flows as a beneficial use. 42 According to the
original prior appropriation scheme, a valid water right existed only if
one diverted water away from its natural source and used the water
beneficially in "municipal, domestic, irrigation, commercial and
industrial" settings.1 3
An instream appropriation, however, is
premised on leaving water in its natural course for non-consumptive
purposes.
Historically courts following the prior appropriation doctrine have
disfavored instream uses because of the beneficial use requirement.
Under a traditional interpretation of that requirement, instream uses
are inherently wasteful since they require water to remain in place
and therefore reduce the water available for consumptive uses ...
Courts in prior appropriation jurisdictions have also disfavored
instream uses because of the doctrine's actual diversion requirement.
Under this requirement, a user must physically divert water from a
watercourse in order to perfect an appropriation ... Under a strict

this chapter are: To declare a national policy which will encourage productive and
enjoyable harmony between man and his environment.. ."); Federal Land Policy and

Management Act of 1976, 43 U.S.C. § 1701 (a) (8) (1994).
The Congress declares that it is the policy of the United States that-the
public lands be managed in a manner that will protect the quality of the
scientific, scenic, historical, ecological, environmental, air and atmospheric,
water resource, and archeological values; that, where appropriate, will
preserve and protect certain public lands in their natural condition; that will

provide food and habitat for fish and wildlife and domestic animals; and that
will provide for outdoor recreation and human occupancy and use.
Id.
137.

Cynthia F. Covell, A Survey of State Instream Flow Programs in the Western United

States, 1 U. DENy. WATER L. REv. 177, 178 (1998).

138. See generally id.
139.
140.
141.
142.

Id. at 178.
GOULDAND GRANT, supra note 33, at 83.
Id. at 83-84.
Covell, supra note 137, at 178.

143. Id. at 178-79.
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interpretation of the actual diversion requirement, instream uses
would not be protected since they do not, by definition, involve a
diversion.
5
1 4
steps to protect instream flows; Arizona,
have taken
Manyi- states
5
4 .t .4
l
1
148 "
149
w150

Nebraska,"'
California,1 4 1 Colorado, 47 Idaho, IsKansas, 11Montana,-"
152155154
156
New Mexico," ' Nevada,
Oregon,
Utah,'5 5 Washington,
and
Wyoming'57 have all acted to specifically recognize the validity of such
appropriations.
The legal rule of instream appropriation is a form of post-material
political ideology because the law does not predicate beneficial use of
Rather, it enables specific
water upon absolute consumption.
appropriators to leave water instream, thus promoting post-material
environmental values.
The second legal concept to modify prior appropriation in an
attempt to preserve natural flows is minimum stream flow legislation.
Minimum flow legislation runs counter to the traditional doctrine of
prior appropriation, as water is again left instream for nonWhen reclamation states enact instream
consumptive use.
appropriation statutes, they establish minimum flow levels below which
"A minimum flow
the water flow in a watercourse cannot fall.
reservation does not withdraw a stream from appropriation; rather it
prevents subsequent appropriators from depleting the stream from

144. Lynda L. Butler, EnvironmentalWater Rights: An Evolving Concept of Public Property,

9VA.ENVTL. L.J. 323, 329-30 (1990).
145. Covell, supra note 137, at 188-89 (citing ARIz. REV. STAT. ANN. § 45-151.A (West
Supp. 1997)).
146. California enacted legislation in 1991 that recognized instream appropriation.
Id. at 184 (citing CAL. WATER CODE § 1707 (West Supp. 1998)).
147. Colorado developed an instream flow program by statute in 1973. Id. (citing
Act of April 23, 1973, ch. 442, 1973 Colo. Sess. Laws 97).
148. Idaho enacted the first minimum stream flow and lake level legislation as early
as 1925. Id. at 180 (citing Act of February 25, 1925, ch. 83, 1925 Idaho Sess. Laws 11718; Act ofJanuary 24, 1927, ch. 2, 1927 Idaho Sess. Laws 6-7).
149. Kansas provided a legislative method for instream flow reservation. Id. at 186
(citing Act of April 18, 1980, ch. 332, 1980 Kan. Sess. Laws 1334-35) (current version at
KAN. STAT. ANN. §

82a-703(c) (1997).

150. In 1969, Montana initiated efforts to protect instream flows. Covell, supra note
137, at 182 (citing Act of March 13, 1969, ch. 345, 1969 Mont. Laws 879-81).
151. Nebraska passed instream flow legislation in 1984. Id. at 186 (citing Act of
April 10, 1984, 1984 Neb. Laws 1341-68).
152. New Mexico only recently recognized instream flows as a beneficial use of
water. Id. at 190; see also N.M. STAT. ANN. §§ 72-5-6, -7 (1997).
153. Id. at 189 (citing NEV. REv. STAT. § 533.030(1) (1995)).
154. Oregon enacted instream flow legislation in 1955. Id. at 180 (citing Act of May
26, 1955, ch. 707, 1955 Or. Laws 924-55).
155. Covell, supra note 137, at 188 (citing UTAH CODE ANN. § 73-3-3(11)(a) (Supp.
1997)).
156. In 1949, Washington began enacting legislation to protect instream flows. Id. at
182 (citing Act of March 16, 1949, ch. 112, 1949 Wash. Laws 272).
157. Id. at 185 (citing WYO. STAT. §§ 41-3-1001 (a), (b), (c), (d), -1002(e), -1003(b),
-1004(a), -1006(b) (1997)).
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below the minimum flows reserved." 58 Minimum flows are typically
based upon: (1) a "level required to sustain fish, vegetation, and other
aquatic wildlife;" or (2) a level that supports "recreational and
aesthetic interests.""' As such, the imposition of minimum flows seeks
to leave watercourses in their natural state for non-consumptive postmaterial purposes.
Minimum flow establishment and instream appropriation
contradict the notion of prior appropriation because water remains
instream without, in theory, application to a beneficial use. Mirroring
this legislative evolution, the Bureau initiated changes to its goals and
directives. Originally, the Bureau's objectives ensured appropriation
of all water in the West for beneficial use; achieving "total use for
greater wealth." 6 ° Today, however, the Bureau's mission "is to
manage, develop, and protect water and related resources in an
environmentally and economically sound manner in the interest of the
American public."16 Indeed, even the Bureau acknowledged that
"'[t]he dam building era in the United States is now over.... The
opportunity ,,162
for any future projects is extremely remote, if not
nonexistent.
An environmentally conscious public has spoken and
the Bureau has listened.
,

VI. CONCLUSION
Post-material ideology directly affected the environmental
movement's emphasis on non-material wealth and personal well-being.
Without the support of a post-material society, it is unlikely that the
environmental movement would have had much influence in the West
in the 1950s. One may conclude that post-materialism created
environmentalism, because the foundational ideas for the
environmental movement are similar to post-material theory. The
defeat of Echo Park in favor of environmental protection symbolized
the concurrent rise of post-materialism and environmentalism.
The rise of a post-material society marked the demise of the once
dominant liberal political theory in the West. As stated earlier,
liberalism hinges on two principals: (1) the physical and economic
growth of the state; and (2) the maintenance of individual rights4
through the market."' Having fulfilled those goals in the West,1
liberalism is no longer applicable. There is very little left for recovery
in light of the Bureau's successful western reclamation.
The Bureau

158.
159.

GOULD AND GRANT, supra note 33, at 83.

Butler, supranote 144, at 349.

160. WORSTER, supranote 8, at 272.
161. Bureau
of
Reclamation,
Mission
Statement,
http://www.usbr.gov/main/what/mission-vision.html (last visited Sept. 9, 2001).

162. Klein, supra note 108, at 642 (citing the commissioner of the Bureau of
Reclamation).
163. CAHN, supra note 4, at 1.
164. Parfit, supranote 34, at 64.
165. Id.
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has already developed the majority of the best dam sites, and irrigation
projects line the countryside bringing water to everyone. 66 In fact, 91
percent of all river miles in the lower forty-eight have been
developed. 16 The West has reached its physical limits for expansion.
Further, the majority of westerners no longer live in rural settings,
rather, the population lives in urban environments. 6 Because
westerners can now afford to worry about the environment, the rise of
post-materialism and environmentalism illustrates the extent of the
West's economic development. Thus, the first tenet of liberalism has
fulfilled itself through the development of both land and economy in
the West.
However, the completion of the western infrastructure has caused
little change in the social order of the West, because the market still
defines individual rights:
This political system, some charge, is inefficient and inequitable,
favoring large users such as agriculture...
Large agricultural
interests and urban developers operating in some outlying areas have
been big winners. Losers have included federal taxpayers, inner city
urban interests, small farmers squeezed by concentration and
overproduction, and the environment.
Dams have not created more access to resources, as the
progressives had theorized. 7 ° Instead, large economic interests still
influence the majority of decisions in land reclamation and water
allocation. "[T]he recipients of the [water] were often the very
entities the [Reclamation] Act sought to exclude: speculators and
large corporate farms."''
Agriculture, not urban development,
accounts for up to 90 percent of water use throughout the West, 7 2 and
many agricultural interests in the region are very lare. Therefore, it is
clear that the large landowners use the most water. 1 The more water
an individual uses, the greater his or her influence with the Bureau
and the government. "[T] he modern domination of water becomes
most vividly and unmistakably translated into hierarchy."7 4 Thus,
dams failed to promote the rights of the majority, as envisioned under
progressivism. Instead, dams provided water to the benefit of only a
166. Id.
167. Id.
168. HEADWATERS, supra note 115, at 73.
169. WESTERN WATER MADE SIMPLE 29-30

(Ed Martson ed., 1987) [hereinafter

WESTERN WATER].

170. See generally 35 CONG. REC. 6722-78 (daily ed.June 13, 1902) (topic of irrigation
of arid lands).

171. Klein, supra note 108, at 676 (referring to the original guidelines of the
Reclamation Act which required that beneficiaries of federal water hold title to less
than 160 acres of land).
172. ATLAS OF THE NEW WEST: PORTRAIT OF
Riebsame et al. eds., 1997).
173. WESTERN WATER, supra note 169, at 29.
174. WORSTER, supranote 8, at 51.
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minority of the population.
Since the Reclamation Act of 1902, the federal government has
played a minimal role in the West regarding the rights of the
individual. Rather, liberalism's emphasis on allowing the market to
protect individual rights overcame the progressive theory that
government would safeguard these rights. Thus, liberalism resulted in
a pyramid structure of western society.
The Bureau and the
government were on top, large landowners and urban developers in
the middle, and finally the rest of the West's population lined the
bottom. Today, large agricultural interests still dominate those of the
urban majority.
However, financial security has enabled many individuals to
question the government, now that the infrastructure (dams, irrigation
canals, ditches, etc.) they built is in place. Through liberalism, the
government protected self-interests, thus fulfilling this ideology. Once
satisfied, this concept has little place in the New West.
Instead, post-materialism dominates the western political arena,
replacing both liberalism and progressivism. The 1955 opposition to
Echo Park Dam construction foreshadowed this shift in primary
ideology in the West. Today, "[e]ven in the West, far more people
75
belong to the Sierra Club than to the Cattlemen's Association."
Because most westerners are economically secure, they can afford to
adopt post-material philosophies and oppose new dam construction.
In addition they can demand dam destruction, for environmental
reasons, instead of economic reasons. The shift of the dominant
political theory in the West over time explains the dramatic change in
western attitudes toward dams in the twentieth century; from support,
to acceptance, to opposition.

175. DirkJohnson, West That Is No More Turns Back Land-Use Fees, N.Y. TIMES, April 4,
1993, at 22.

